MEMORANDUM

DIVISION OF ENGINEERING
City of Kent Department of Public Service

DATE: July 6, 2011

TO: Dave Ruller, City Manager
Jim Silver, Law Director

TROM: Rhanda Rovd. Senior Encineer [ Bﬁjﬁ{/

SUBJECT: Portage Hike and Bike Trail- KSU Gateway Esplanade Section

Engineering is requesting agenda time to obtain signatory authorlty to enter into an LPA
ement with 0.D.Q.T. for the constriction of the KSU Gateway section of The Paortace,

The agreement is transmitted with this correspondence for Jim Silver to review.

A resolution allowing the City Manager, or his designee to apply for Federal Transportation

Enhancement Program, (TEP) funds programmed by the Akron Metropolitan Area
Transportation Study (AMATS) was passed February 17, 2010 (2010-22).

& Jim Bowling, City Engineer
L vps C-m‘i!u?’ c bz of Coomwesr L

P:\Esplanade\Correspondence\council\reb_ MMO.DOC



DRAFT NO. 10-19

RESOLUTION NO. 2010-__22

A RESOLUTION ALLOWING THE CITY MANAGER, OR HIS DESIGNEE TO APPLY FOR FEDERAL
TRANSPORTATION ENHANCEMENT PROGRAM (TEP) FUNDS, PROGRAMMED BY THE AKRON
METROPOLITAN AREA TRANSPORTATION STUDY (AMATS) TO CONSTRUCT THE PORTAGE HIKE &
BIKE TRAIL — KSU GATEWAY SEGMENT PROJECT, AND DECLARING AN EMERGENCY.

WHEREAS, The Portage Hike & Bike Trail - KSU Gateway Segment Project is a link in constructing The Portage
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WHEREAS, this link in The Portage is critical to the hike and bike trail system in the City of Kent; and

WHEREAS, The Portage Hike & Bike Trail - KSU Gateway Segment Project is needed to complete a link of The
Portage from Kent State University to downtown Kent; and
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NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Kent, Portage County, Ohio, at least three-
fourths (3/4) of all members elected thereto concurring:

SECTION 1.  That the City Manager, or his designee is hereby authorized to apply for Federal Transportation
Enhancement Program (TEP) Funds programmed by the Akron Metropolitan Area Transportation Study (AMATS)
for the following construction:

(a) Portage Hike & Bike Trail — KSU Gateway Segment: This project includes the
extension of the esplanade from Kent State University to SR 59 along the Erie Street
corridor in Kent. This project is a key element of the downtown redevelopment and is a
joint effort between Kent State University and the City of Kent. The current opinion of
probable project cost is $2,467,300.

SECTION 2.  That the City of Kent acknowledges and understands the AMATS “Funding Policy Guidelines”
and confirms to the best of its knowledge that the information contained in the project application is accurate, that
itintends to diligently pursue that project, and that a local share is required to match federal funds.

SECTION 3.  That it is found and determined that all formal actions of this Council concerning and relating to
the adoption of this Resolution were adopted in an open meeting of this Council and that all deliberations of this
Council, and of any of its committees that resulted in such formal action, were in meetings open to the public in
compliance with all legal requirements of Section 121.22 of the Ohio Revised Code.

SECTION 4.  That this Resolution is hereby declared to be an emergency measure necessary for the
immediate preservation of the public peace, health, safety, and welfare of the residents of this City, for which
reason and other reasons manifest to this Council this Ordinance is hereby declared to be an emergency
measure and shall take effect and be in force immediately after passage.

PASSED: 2/17/10

Date MAYOR & PRESIDENT OF COUNCIL
ATTEST:
CLERK OF COUNCIL
I hereby certify that Resolution No. 2010-_22 was duly enacted this 17 day of

February , 2010, by the Council of the City of Kent, Ohio.

CLERK OF COUNCIL



DRAFT NO. 10-55
RESOLUTION NO. 2010 - 51

A RESOLUTION AMENDING RESOLUTION NO. 2010-17, PASSED FEB. 17, 2010, STYLED, “A
RESOLUTION AUTHORIZING THE CITY MANAGER, OR HIS DESIGNEE, TO EXECUTE A
MEMORANDUM OF UNDERSTANDING (MOU) BETWEEN THE CITY OF KENT AND KENT STATE
UNIVERSITY FOR THE PURPOSE OF CONTINUING THEIR JOINT EFFORTS FOR THE IMPROVEMENT
OF ERIE STREET GENERALLY LOCATED FROM LINCOLN STREET TO WATER STREET, AND
DECLARING AN EMERGENCY”, SO ASTO ALLOW THE CITY TO ADMINISTER THE CONTRACT, AND
TO ALLOW THE CITY TO BE REIMBURSED FOR THE DESIGN AND CONSTRUCTION COSTS, AND
DECLARING AN EMERGENCY.

WHEREAS, the City of Kent and Kent State University wish:to continua thair ioint efforts for the improvement

of Erie Street generally located from Lincoln Street to Water Street; and

WHEREAS, the Kent City Council approved a Memorandum of Understanding (MOU) with Kent State
University for the Esplanade - Erie Street Extension project; and

WHEREAS, the City received a grant for $700,000, and the grant requires the City to administer the contract;
and

WHEREAS, the City needs to appropriate the design costs of the project, and said monies will be reimbursed
by Kent State; and

WHEREAS, the Memorandum of Understanding must be amended to allow for these changes, and time is
of the essence to allow this project to continue on schedule.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kent, Portage County, Ohio, at least
three-fourths (3/4) of all members elected thereto concurring:

SECTION 1. That the Kent City Council does hereby authorize the City Manager, or his designee to
execute an amendment to the Memorandum of Understanding between the City of Kent and Kent State
University passed by Resolution No. 2010-17, on Feb. 17, 2010; for the Esplanade - Erie Street Extension
project, said amendment to the Memorandum of Understanding as described in Exhibit “A”, attached hereto
and incorporated herein.

SECTION 2. That it is found and determined that all formal actions of this Council concerning and
relating to the adoption of this resolution were adopted in an open meeting of this Council and that all
deliberations of this Council, and of any of its committees that resulted in such formal action, were in meetings
open to the public in compliance with all legal requirements of Section 121.22 of the Ohio Revised Code.

SECTION 3. That this resolution is hereby declared to be an emergency measure necessary for the
immediate preservation of the public peace, health, safety and welfare of the residents of this City, for which
reason and other reasons manifest to this Council this resolution is hereby declared to be an emergency
measure and shall take effect and be in force immediately after passage.

PASSED: 06/16/2010
DATE MAYOR AND PRESIDENT OF COUNCIL

ATTEST:
CLERK OF COUNCIL

I hereby certify that Ordinance No. 2010-51 was duly enacted this 16 day of

June. 2010, by the Council of the City of Kent, Ohio.



CLERK OF COUNCIL

EXHIBIT "A"

ESPLANADE — ERIE STREET

MEMORANDUM OF UNDERSTANDING
Amendment 31

KENT STATE UNIVERSITY
AND
THE CITY OF KENT
ALL PARTIES BEING IN THE COUNTY OF PORTAGE,
STATE OF OHIO

This Amendment, dated 2010, is by and between Kent State University
("KSU") and the City of Kent, Ohio, (“City), duly formed under the laws of the State of Ohio.

WITNESSETH:

WHEREAS, The City and KSU agreed on March 5, 2010 to complete the design, construction and funding
of the Esplanade Extension, SR 59 crossing and Erie Street upgrade, hereinafter referred to as the “project”.

WHEREAS, The City obtained a $700,000 grant for the Esplanade Extension which requires the City
manage the design and construction of the project.

NOW, THEREFORE, in consideration of the mutual covenants, promises, conditions, and terms to be kept and
performed, it is agreed between the parties that the City and KSU agree to collaborate on the design and
construction of the Esplanade Extension (“Project”). Each Party shall be responsible for the following tasks to
complete the "Project™

City:
: Manage the Local Public Agency (LPA) Agreement with ODOT.
A City of Kent Engineer will be in responsible charge of the Project.
Administer the contract involving the Design and Construction of the Project.
KSU:

Reimburse the City all local share costs for design and construction.

Assist the City's Engineer in responsible charge to complete the design and construction of the project
within the approved frame.

KSU will pay for all design expenses up to $300,000.

City and KSU:
: KSU and City shall review and approve design plans and specifications.

KSU and City shall both approve all Project invoices and expenses prior to payment.
In witness whereof, the Parties hereto have offered their hands and seals:

CITY OF KENT

Approved and Accepted by:

Witness:
Dave Ruller
City of Kent, City Manager Witness:
Date:

Approved as to Form:



Jim Silver
City of Kent, Law Director

Date:

Certificate of City of Kent Director of Budget and Finance

Itis hereby certified that the amount THREE HUNDRED THOUSAND Dollars ($300,000) required to meet the
contract, agreement, obligation, payment or expenditure, for the above, has been lawfully appropriated or
authorized or directed for such purpose and is in the City Treasury or in the process of collection to the credit
of the General Fund free from any obligation or certificates now outstanding.

Dave Coffee, Director of Budget and Finance

KENT STATE UNIVERSITY

Approved and Accepted by:

Witness:

Gregg S. Floyd,
Vice President Witness:
for Finance and Administration

Date:




POR-KSU GATEWAY BIKE TRAIL
COUNTY-RCUTE-SECTION

Rev. 5/25/11 88517

24269

CFDA 20.205 AGREEMENT NUMBER

1.1

1.2

1.3

1.4

2.1

2.2

(5]

LPA FEDERAL LOCAL-LET PROJECT AGREEMENT

THIS AGREEMENT is made by and between the State of Ohio, Department of Transportation,
hereinafter referred to as ODOT, 1980 West Broad Street, Columbus, Ohio 43223 and the City of
Kent, hereinafter referred to as the LPA, 940 Overholt Rd., Kent OH 44240.

PURPOSE

The National Transportation Act has made available certain Federal funding for use by local
public agencies. The Federal Highway Administration (hereinafter referred to as FHWA)
designated ODOT as the agency in Ohio to administer FHWA's Federal funding programs.

Section 5501.03 (C) of the Ohio Revised Code provides that ODOT may coordinate its activities
and enter into contracts with other appropriate public authorities to administer the design,
qualification of bidders, competitive bid letting, construction, inspection, and acceptance of any
projects administered by ODOT, provided the administration of such projects is performed in
accordance with all applicable Federal and State laws and regulations with oversight by ODOT.

The construct multi purpose path between Kents State University campus and SR59 (hereinafter
referred to as the PROJECT) is a transportation activity eligible to receive Federal funding, and
which is further defined in the PROJECT scope.

The purpose of this Agreement is to set forth requirements associated with the Federal funds
available for the PROJECT and to establish the responsibilities for the local administration of the
PROJECT.

LEGAL REFERENCES

This Agreement is authorized by the following statutes and/or policies, which are incorporated in
their entirety:

a. Section 5501.03(C) of the Ohio Revised Code:

b. ODOT Policy No. 25-001(P), Development Process Policy for Locally-Administered
Transportation Projects;

(o ODOT Locally Administered Transportation Projects, Manual of Procedures: and

d. National Transportation Act, Title 23, U.S.C.; 23 CFR 635.105.

The LPA shall comply with all applicable Federal and State laws, regulations, executive orders,
and applicable ODOT manuals and guidelines. This obligation is in addition to compliance with
any law, regulation, or executive order specifically referenced in this Agreement.

FUNDING

The total cost for the PROJECT is estimated to be $_ 2,400,000 as set forth in Attachment 1.
ODOT shali provide to the LPA 80 _ percent of the eligibie costs, up to a maximum of

$700.000 in Federal MPQO Transportation enhancement funds. This maximum amount reflects
the funding limit for the PROJECT set by the applicabie Program Manager. Unless otherwise
provided, funds through ODOT shall be applied only to the eligible costs associated with the
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actual construction of the transportation project improvements and construction
engineering/inspection activities.

The LPA shall provide all other financial resources necessary to fully complete the PROJECT,
including all cost overruns and contractor claims.

PROJECT DEVELOPMENT AND DESIGN

The LPA and ODOT agree that the LPA is qualified to administer this PROJECT and is in full
compliance with all LPA participation requirements.

The LPA and ODOT agree that the LPA has received funding approval for the PROJECT from
the applicable ODOT Program Manager having responsibility for monitoring such projects using
the Federal funds involved.

The LPA shall design and construct the PROJECT in accordance with a recognized set of written
design standards. The LPA shall make use of ODOT’s Location and Design Manual (L&D), or
the appropriate AASHTO publication. Even though the LPA may use its own standards, ODOT
may require the LPA to use a design based on the L&D Manual for projects that contain a high
crash rate or areas of crash concentrations. Where the LPA has adopted ODOT standards for the
PROJECT, the LPA shall be responsible for ensuring that any ODOT standards used for the
PROJECT are current and/or updated. The LPA shall be responsible for periodically contacting
the ODOT District LPA Coordinator or through the following Internet website for any changes or
updates: www.dot.state.oh.us/drrc.)

The LPA shall either designate an LPA employee, who is a registered professional engineer, to
act as the PROJECT Design Engineer and serve as the LPA's principal representative for
attending to PROJECT responsibilities, or engage the services of a pre-qualified ODOT
consultant who has been chosen using a Qualification-Based Selection (QBS) process as
required pursuant to Ohio Revised Code sections 153.65 through 153.71. The pre-qualified list is
available on the ODOT web page at http://www.dot.state.oh.uss=CONTRACT.)

If Federal funds are used for a phase of project development and the LPA executes an
agreement with a consultant prior to the receipt of the “Authorization” notification from ODOT,
ODOT may terminate this Agreement and cease all Federal funding commitments.

ODOT reserves the right to move this PROJECT into a future sale year if the LPA does not
adhere to the established PROJECT schedule, regardless of any funding commitments.

ENVIRONMENTAL RESPONSIBILITIES

In the administration of this PROJECT, the LPA shall be responsible for conducting any required
public involvement events, for preparing all required documents, reports and other supporting
materials needed for addressing applicable environmental assessment, for clearance
responsibilities for the PROJECT pursuant to the National Environmental Policy Act and related
regulations, including the requirements of the National Historic Preservation Act; and for securing
all necessary permits.

If the LPA does not have the qualified staff to perform any or all of the respective environmental
responsibilities, the LPA shall hire an ODOT Pre-qualified Consultant through a QBS process.
The pre-guatified list is avaiiable on the oDoT web page at
http://www dot.state.oh.us/CONTRACT. If the LPA hires a pre-qualified consultant, the LPA shall
be responsibie for monitoring the consultant's activities and ensuring that the consuitant is
following all Federal and State laws, regulations. policies, and guidelines.

2



5.3

5.4

55

5.6

6.1

6.2

6.3

6.4

6.5

ODQT shall be responsible for the review of all environmental documents and reports, and shall
complete all needed coordination activities with State and Federal regulatory agencies toward
securing environmental clearance.

The LPA shall be responsible for assuring compliance with all commitments made as part of the
PROJECT's environmental clearance and/or permit requirements.

The LPA shall require its consultant, selected to prepare a final environmental document pursuant
to the requirements of the National Environmental Policy Act, to execute a copy of a disclosure
statement specifying that the consultant has no financial or other interest in the outcome of the
PROJECT.

The LPA shall provide a letter indicating the proposed Best Management Practices (BMPs) to be
utilized for post construction storm water management in accordance with the Ohio EPA National
Pollutant Discharge Elimination System (NPDES) Construction General Permit. If no BMPs are
proposed, a letter stating concurrence is required form the Ohio EPA.

RIGHT OF WAY/ UTILITIES/ RAILROAD COORDINATION

All right-of-way acquisition activities shall be performed by the LPA in accordance with the
Uniform Relocation Assistance and Real Property Acquisition Act of 1970 (Public Law 91-646) as
amended by 49 CFR Part 24 (hereinafter referred to as Uniform Act), any related Federal
regulations issued by the FHWA, and State rules, policies and guidelines issued by ODOT.

If existing and newly-acquired right of way is required for this PROJECT, the LPA shall certify that
the all right of way has been acquired in conformity with Federal and State laws, regulations,
policies, and guidelines. As specified in ODOT's Real Estate Policy and Procedures Manual,
Section 5202.01-1-(B), any LPA staff who perform any real estate functions shall be prequalified
by the ODOT's Office of Real Estate. If the LPA does not have the qualified staff to perform any
or all of the respective right of way functions, the LPA shall hire an ODOT Pre-qualified
Consultant through a QBS process. The LPA shall not hire the same consultant to perform both
the appraisal and appraisal review functions. Appraisal review shall be performed by an
independent staff or fee reviewer and shall be hired directly by the LPA. Likewise, a consultant
hired to perform right of way acquisition work can not also perform both the relocation and
relocation review functions. Relocation review shall be performed by an independent staff or fee
reviewer.

If the LPA hires a pre-qualified consultant, the LPA shall be responsible for monitoring the
consultant's activities and ensuring that the consultant is following all Federal and State laws,
regulations, policies, and guidelines.

All relocation assistance activities shall be performed by the LPA in conformity with Federal and
State laws, including the Uniform Act, and any related Federal regulations issued by the FHWA,
and State rules, policies and guidelines issued by ODOT. The LPA shall not hire a consultant to
perform both the relocation and relocation review functions nor shall the LPA hire a sub-
consultant for relocation and another sub-consultant for relocation review. Relocation review shall
be performed by an independent staff or fee reviewer and shall be hired directly by the LPA.

The LPA shall provide the ODOT District Office with its certification that all right of way property

rights necessary for the PROJECT are under the LPA’s control, that all right of way has been

cieared of encroachments, and that utility facilities have been appropriately reiocated or

of the LPA's Right of Way Certification, as well as evaluate the LPA's and/or consultant's

performance of the PROJECT real estate activities under Titles Il and !l of the Uniform Act, and.

as appropriate, certify compliance to the FHWA. The LPA shall be liabie to repay to ODOT ail of
3



6.6

6.7

6.8

6.9

7.1

7.2

7.3

7.4

~
(611

the Federal funds disbursed to it under this Agreement if the certification of the LPA is found to be
in error or otherwise invalid.

In the administration of this PROJECT, the LPA agrees to follow all procedures described in the
ODOT Utilities Manual and 23 CFR Part 645. When applicable, the LPA shall enter into a utility
relocation agreement with each utility prior to the letting of construction. No reimbursable
construction costs shall be incurred by the LPA prior to the receipt of the “Authorization to
Advertise” notification from ODOT. If such costs are incurred, ODOT may terminate this
Agreement and cease all Federal funding commitments.

The LPA shall submit all subsequent modifications to the design of the PROJECT and/or any
disposal of property rights acquired as part of the PROJECT to ODOT and FHWA for approval.

The LPA shall be responsible for any necessary railroad coordination and agreements. The LPA
shall comply with the provisions of Title 23 of the Code of Federal Regulations and applicable
chapters of the Ohio Revised Code regarding all activities relating to Railroad-Highway projects.

Consistent with sections 10.1 and 10.4 of this agreement, the LPA shall assure that if any
property acquired for this project is subsequently sold for less than fair market value that all Title
VI requirements are included in the instrument which transfers the property. Consistent with
sections 10.1 and 10.4 of this agreement the LPA shall assure that if the LPA grants a permit or
license for the property acquired for this project that the license or permit require the licensee or
permit holder to adhere to all Title VI requirements.

ADVERTISING, SALE AND AWARD

The LPA shall not advertise for bids prior to the receipt of the “Authorization to Advertise”
notification from ODOT. Should advertising or work commence prior to the receipt of the
“Authorization to Advertise” notification, ODOT shall immediately terminate this Agreement and
cease all Federal funding commitments.

Any use of sole source or proprietary bid items must be approved by the applicable ODOT
district. All sole source or proprietary bid items should be brought to the attention of the LPA
Coordinator as soon as possible so as not to cause a delay in the plan package submission
process. Bid items for traffic signal and highway lighting projects must be in conformance with
ODOQT's Traffic Engineering Manual.

Once the LPA receives Federal authorization to advertise, the LPA may begin advertising
activities. Advertisements shall be in accordance with local bidding requirements. Whenever local
advertisement requirements differ from Federal advertisement requirements, the Federal
requirements shall prevail. The PROJECT shall be advertised for three (3) consecutive weeks.
The period between the first legal advertising date and the bid opening date shall be a minimum
of twenty-one (21) calendar days. The LPA shall submit to ODOT any addendum to be issued
during the advertisement period that changes estimates or materials. ODOT shall review and
approve such addendum for project eligibility. All addenda shall be distributed to all potential
bidders prior to opening bids and selling the contracts.

The LPA shall incorporate ODOT's LPA Bid Template in its bid documents. The template includes
Form FHWA-1273, Required Contract Provisions, a set of contract provisions and proposal
notices that are required by regulations promulgated by the FHWA and other Federal agencies,
which must be included in ail contracts, as weii as appropriate subcontracts and purchase orders.

The LPA shall require the contractor to be enrclled in, od standing with, the Ohio
Bureau of Workers’ Compensation Drug-Free Safety Program (DFSP) or a simiiar orogram

4



7.6

7.7

7.8

7.9

7.10

8.1

approved by the Bureau of Workers’ Compensation, and require the same of any of its
subcontractors.

Only pre-qualified contractors are eligible to submit bids for this PROJECT. Pre-qualification
status must be in force at the time of bidding, at the time of award, and through the life of the
construction contract. For work types that ODOT does not pre-qualify, the LPA must still select
a qualified contractor. Subcontractors are not subject to the pre-qualification requirement. In
accordance with FHWA Form 1273 Section VII. and 23 CFR 635.1186, the “prime” contractor must
perform no less than 30 percent of the total original contract price. The 30 percent prime
requirement does not apply to design-build contracts.

In accordance with Section 153.54, et. seq. of the Ohio Revised Code, the LPA shall require that
the selected contractor provide a performance and payment bond in an amount at least equal to
100 percent of its contract price as security for the faithful performance of its contract. ODOT
shall be named an obligee on any bond.

Before awarding a contract to the selected contractor, the LPA shall verify either that the
contractor is not subject to a finding for recovery under R.C. 9.24, or that the contractor has taken
the appropriate remedial steps required under R.C. 9.24, or that the contractor otherwise qualifies
under the exceptions to this section. Findings for recovery can be viewed on the Auditor of State’s
website at http://www auditor.state.oh.us/WhatsNew/FFR/. If the LPA fails to so verify, ODOT
may immediately terminate this Agreement and release all federal funding commitments.

Before awarding a contract to the selected contractor, the LPA shall verify either that the
contractor is not subject to suspension or debarment under the Federal Excluded Parties System
List (EPSL). Contractors on the EPSL are excluded from receiving Federal contracts, certain
subcontracts, and certain Federal financial and nonfinancial assistance and benefits, pursuant to
the provisions of 31 U.S.C. 6101, note, E.O. 12549, E.O. 12689, 48 CFR 9.404, and the FHWA
cadification of the Common Rule for Nonprocurement suspension and debarment. The EPSL can
be viewed on the Federal EPSL website at https://www.epls.gov/. If the LPA fails to so verify,
ODOT may immediately terminate this Agreement and release all federal funding commitments.

The LPA is prohibited from imposing any geographical hiring preference on any bidder in the
LPA’s bid documents or on any successful contractor in the LPA's award or contract for the
construction of the PROJECT.

After analyzing all bids for completeness, accuracy, and responsiveness, the LPA shall approve
the award of the contract in accordance with laws and policies governing the LPA. Within 45 days
of that approval, the LPA shall submit to ODOT notification of the project award by submitting a
bid tabulation, a copy of the ordinance or resolution, and direct payment information as required
in Attachment 2 of this agreement, if applicable.

CONSTRUCTION CONTRACT ADMINISTRATION

The LPA shall provide and maintain competent and adequate project management covering the
supervision and inspection of the development and construction of the PROJECT. The LPA shall
bear the responsibility of ensuring that construction conforms to the approved plans, surveys,
profiles, cross sections and material specifications. If a consultant is used for engineering and/or
inspection activities, the LPA must use a QBS process as required pursuant to ORC sections
153.65 through 153.71. Any construction contract administration or engineering costs incurred by
the LPA or their consuitant prior to the construction contract award date will not be eligible for
reimbursement under this agreement

The LPA shall certify both the quantity and quality of material used, the quality of the work
performed, and the amount of construction engineering cost, when applicabie, incurred by the
5
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LPA for the eligible work on the PROJECT, as well as at the completion of construction. The LPA
shall certify that the construction is in accordance with the approved plans, surveys, profiles,
cross sections and material specifications or approved amendments thereto.

The Federal-aid Highway Program operates on a reimbursement basis. The LPA shall review
and/or approve all invoices prior to payment and prior to requesting reimbursement from ODOT
for work performed on the PROJECT. The LPA shall ensure the accuracy of any invoice in both
amount and in relation to the progress made on the PROJECT. The LPA must submit to ODOT a
written request for either current payment or reimbursement of the Federal/State share of the
expenses involved, attaching copies of all source documentation associated with pending
invoices or paid costs. To assure prompt payment, the measurement of quantities and the
recording for payment should be performed on a daily basis as the items of work are completed
and accepted.

ODOT shall pay, or reimburse, the LPA or, at the request of the LPA and with concurrence of
ODOT, pay directly to the LPA's construction contractor (“Contractor”), the eligible items of
expense in accordance with the cost sharing provisions of this Agreement. If the LPA requests to
have the Contractor paid directly, Attachment 2 to this Agreement shall be completed and
submitted with the project bid tabulations and the Contractor shall be required to establish
Electronic Funds Transfer with the State of Ohio. ODOT shall pay the Contractor or reimburse
the LPA within thirty (30) days of receipt of the approved Contractor's invoice from the LPA.

The LPA shall notify ODOT of the filing of any mechanic’s liens against the LPA’s Contractor
within three (3) business days of receipt of notice of lien. Failure to so notify ODOT or failure to
process a mechanic's lien in accordance with the provisions of Chapter 1311 of the Ohio Revised
Code may result in the termination of this Agreement. Upon the receipt of notice of a mechanic’'s
lien, ODOT reserves the right to (1) withhold an amount of money equal to the amount of the lien
that may be due and owing to either the LPA or the Contractor; (2) terminate direct payment to
the affected Contractor; or (3) take both actions, until such time as the lien is resolved.

Payment or reimbursement to the LPA shall be submitted to:

James Bowling, PE
920 Overholt Rd.
Kent OH 44240
330-678-8106

If, for any reason, the LPA contemplates suspending or terminating the contract of the Contractor,
it shall first seek ODOT's written approval. Failure to timely notify ODOT of any contemplated
suspension or termination, or failure to obtain written approval from ODOT prior to suspension or
termination, may result in ODOT terminating this Agreement and ceasing all federal funding
commitments.

If ODOT approves any suspension or termination of the contract, ODOT reserves the right to
amend its funding commitment in paragraph 3.1 and if necessary, unilaterally modify any other
term of this Agreement in order to preserve its federal mandate. Upon request, the LPA agrees
to assign all rights, title, and interests in its contract with the Contractor to ODOT in order to allow
ODOT to direct additional or corrective work, recover damages due to errors or omissions, and to
exercise all other contractual rights and remedies afforded by law or equity.

Any right, claim, interest. and/or right of action, whether contingent or vested, of the LPA, arising

out of or related to any contract entered into by the LPA for the work to be performed by the

Contractor on this PROJECT (the AClaime), may be subrogated to ODOT, and ODOT shall have

ail of the LPA=s rights in and to the Claim and against any other person(s) or entity(ies) against
6
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which such subrogation rights may be enforced. The LPA shall immediately notify ODOT in
writing of any Claim. The LPA further authorizes ODOT to sue, compromise, or settle any such
Claim. It is the intent of the parties that ODOT be fully substituted for the LPA and subrogated to
all of the LPA=s rights to recover under such Claim(s). The LPA agrees to cooperate with

reasonable requests from ODOT for assistance in pursuing any action on the subrogated Claim
including requests for, information and/or documents and/or to testify.

After completion of the PROJECT and in accordance with Title 23 United States Code 116 and
applicable provisions of the Ohio Revised Code, the LPA shall maintain the PROJECT to design
standards and provide adequate maintenance activities for the PROJECT, unless otherwise
agreed to by ODOT. The PROJECT must remain under public ownership and authority for 20
years, unless otherwise agreed to by ODQOT. If the PROJECT is not being adequately maintained,
ODOT shall notify the LPA of any deficiencies and if the maintenance deficiencies are not
corrected within a reasonable amount of time, ODOT may determine that the LPA is no longer
eligible for future participation in any Federally-funded programs.

CERTIFICATION AND RECAPTURE OF FUNDS

This Agreement is subject to the determination by ODOT that sufficient funds have been
appropriated by the Ohio General Assembly to the State for the purpose of this Agreement and to
the certification of funds by the Office of Budget and Management, as required by Ohio Revised
Code section 126.07. If ODOT determines that sufficient funds have not been appropriated for the
purpose of this Agreement or if the Office of Budget and Management faiis to certify the
availability of funds, this Agreement or any renewal thereof will terminate on the date funding
expires.

Unless otherwise directed by ODQT, if for any reason the PROJECT is not completed in its
entirety or to a degree acceptable to ODOT and FHWA, the LPA shall repay to ODOT an amount
equal to the total funds ODOT disbursed on behalf of the PROJECT. In turn, ODOT shall
reimburse FHWA an amount equal to the total sum of Federal dollars it had received for the
PROJECT. If the LPA has not repaid ODOT in full an amount equal to the total funds ODOT
disbursed on behalf of the project, any funds recovered from the performance and payment bond
as required under section 7.7 shall be used to offset the Federal dollars reimbursed to FHWA.

NONDISCRIMINATION

In carrying out this Agreement, the LPA shall not discriminate against any employee or applicant
for employment because of race, religion, color, sex, national origin, ancestry, age, disability as
that term is defined in the American with Disabilities Act, military status (past, present, or future),
or genetic information. The LPA shall ensure that applicants are hired and that employees are
treated during employment without regard to their race, religion, color, sex, national origin,
ancestry, age, disability, military status, or genetic information. Such action shall include, but not
be limited to the following: employment, upgrading, demotion, or transfer; recruitment advertising;
layoff or termination; rates of pay or other forms of compensation; and selection for training
including apprenticeship.

The LPA agrees to post in conspicuous places available to employees and applicants for
employment, notices setting forth the provisions of this nondiscrimination clause, and in all
solicitations or advertisements for employees placed by it, state that all qualified applicants shall
receive consideration for employment without regard to race, religion, color, sex, national origin,
ancestry, age, disability, military status, or genetic information. The LPA shall incorporate this
nondiscrimination requirement within all of its contracts for any of the work on the PROJECT
{other than subcontracts for standard commercial supplies or raw materiais) and shail require aii



10.3

10.4

of its contractors to incorporate such requirements in all subcontracts for any part of such
PROJECT work.

For any project in which the Engineer's Estimate exceeds $500,000, the LPA shall ensure that
Disadvantaged Business Enterprises (DBEs), as defined in 49 CFR Part 26, will have an equal
opportunity to participate in the performance of contracts and subcontracts financed in whole orin
part with Federal funds provided in conjunction with this Agreement. To meet this requirement,
subcontractors who claim to be DBEs must be certified by ODOT. The LPA shall require that all
contracts and other agreements it enters into for the performance of the PROJECT contain the
following specific language:

Disadvantaged Business (DBE) Requirement. DBE participation goals (subcontracts,
materials, supplies) have been set on this project for those certified as DBEs pursuant to
Title 23, U.S.C. section 140(c) and 49 CFR, Part 26, and where applicable qualified to bid
with ODOT under Chapter 5525 of the Ohio Revised Code.

WAIVER PROCESS FOR DBE GOALS

In the event the Contractor is unable to meet the DBE Goal placed on this project, a
request for waiver of all or part of the goal may be made to the Ohio Department of
Transportation through the LPA. The Contractor must document the progress and efforts
being made in securing the services of DBE subcontractors. In the event the Contractor
is unable to meet the DBE Goal placed on this Local Let project, a request for a waiver of
all or part of the goal may be made. The written request must indicate a good faith effort
was made to meet the goal and be sent to the LPA contracting authority. The LPA
forwards the request with recommended action to the ODOT District. The ODOT District
then makes recommendation and forwards the request to Office of Contracts, 1980 West
Broad Street, Columbus, Ohio, 43223. There will be no extension of time for the project
granted if the Contractor wishes to avail himself of this process. If an item of work
subcontracted to a DBE firm is non-performed by LPA or the subject of an approved
VECP, the Contractor may request a waiver for the portion of work excluded.

ODOT shall supply the percentage goal to the LPA upon review of the Engineer's Estimate. The
LPA must obtain written, signed documentation from the contractor that the DBE goal has been
satisfied prior to executing the contract with the contractor. The LPA, in turn, must provide such
documentation to ODOT in order for ODOT to encumber the Federal/State funds.

During the performance of this contract, the LPA, for itself, its assignees and successors in
interest (hereinafter referred to as the “LPA”) agrees as follows:

(1 Compliance with Regulations: The LPA will comply with the regulations relative to
nondiscrimination in Federally-assisted programs of the United States Department of
Transportation (hereinafter “U.S. DOT”) Title 49, Code of Federal Regulations, Part 21, as they
may be amended from time to time, (hereinafter referred to as the “Regulations”), which are
herein incorporated by reference and made a part of this contract,

In addition, the LPA will comply with the provisions of the Americans with Disabilities Act,
Section 504 of the Rehabilitation Act, FHWA Guidance, and any other Federal, State. and/or local
laws, rules and/or regulations (hereinafter referred to as “ADA/S04").
(2) Nondiscrimination: The LPA. with regard to the work performed by it during the
contract, will not discriminate on the grounds of race, color, national origin, sex, age, or disability,
in the selection and retention of contractors or subcontractors including procurements of
matenals and leases of equipment. The LPA will not participate either directly or indirectly in the
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11.2

discrimination prohibited by section 21.5 of the Regulations, including employment practices
when the contract covers a program set forth in Appendix B of the Regulations, as well as the
ADA/504 regulations.

(3) Solicitations for Contractors or Subcontractors, including Procurement of
Materials and Equipment: In all solicitations either by competitive bidding or negotiation made
by the LPA for work to be performed under a contract or subcontract, including procurements of
materials or leases of equipment, each potential contractor, subcontractor, or supplier will be
notified by the LPA of the LPA’s obligations under this contract and the Regulations relative to
nondiscrimination on the grounds of race, color, national origin, sex, age, or disability.

(4) Information and Reports: The LPA will provide all information and reports required by
the Regulations or directives issued pursuant thereto, and will permit access to its books, records,
accounts, other sources of information, and its facilities as may be determined by the STATE or
the Federal Highway Administration (hereinafter “FHWA”) to be pertinent to ascertain compliance
with such Regulations, orders and instructions. Where any information required of the LPA is in
the exclusive possession of another who fails or refuses to furnish this information, the LPA will
so certify to the STATE or FHWA, as appropriate, and will set forth what efforts it has made to
obtain the information.

(5) Sanctions for Noncompliance: In the event of the LPA’'s noncompliance with the
nondiscrimination provisions of this contract, the STATE will impose such contract sanctions as it
or FHWA may determine to be appropriate, including, but not limited to:

(a) withholding of payments to the LPA under the contract until the LPA complies,

and/or
(b) cancellation, termination or suspension of the contract, in whole or in part.
(6) Incorporation of Provisions: The LPA will include the provisions of paragraphs (1)

through (5) above in every contract or subcontract, including procurements of materials and
leases of equipment, unless exempt by the Regulations, or directives issued pursuant thereto.
The LPA will take such action with respect to any contractor or subcontractor procurement as the
STATE or FHWA may direct as a means of enforcing such provisions including sanctions for
noncompliance; provided, however, that, in the event the LPA becomes involved in, or is
threatened with, litigation with a contractor, subcontractor, or supplier as a result of such
direction, the LPA may request the STATE to enter into such litigation to protect the interests of
the STATE, and. in addition, the LPA may request the United States to enter into such litigation to
protect the interests of the United States.

DATA, PATENTS AND COPYRIGHTS - PUBLIC USE

The LPA shall ensure that any designs, specifications, processes, devices or other intellectual
properties specifically devised for the PROJECT by its consultants or contractors performing work
become the property of the LPA, and that when requested, such designs, specifications,
processes, devices or other intellectual properties shall become available to ODOT and FHWA
with an unrestricted right to reproduce, distribute, modify, maintain, and use. The LPA’s
consultants and contractors shall not seek or obtain copyrights, patents, or other forms of
proprietary protection for such designs, specifications, processes, devices or other intellectual
properties, and in providing them to the PROJECT shall relinquish any such protections should
they exist.

The LPA shall not allow its consultants or contracters to utilize within the development of the
PROJECT any copyrighted, patented or similarly protected design, specification, process, device
9
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12.1

12.2

12.3

12.4

or other intellectual property unless the consultant or contractor has provided for such use by
suitable legal agreement with the owner of such copyright, patent or similar protection. A
consultant or contractor making use of such protected items for the PROJECT shall indemnify
and save harmless the LPA and any affected third party from any and all claims of infringement
on such protections, including any costs, expenses, and damages which it may be obliged to pay
by reason of infringement, at any time during the prosecution or after the completion of work on
the PROJECT.

In the case of patented pavements or wearing courses where royalties, licensing and proprietary
service charges, exacted or to be exacted by the patentees, are published and certified
agreements are filed with the LPA, guaranteeing to prospective bidders free unrestricted use of
all such proprietary rights and trademarked goods upon payment of such published charges, such
patented pavements or wearing courses may be specifically designated in the proposal and
competition secured upon the item exclusive of the patent or proprietary charges.

TERMINATION: DEFAULT AND BREACH OF CONTRACT

Neglect or failure of the LPA to comply with any of the terms, conditions, or provisions of this
Agreement, including misrepresentation of fact, may be an event of default, unless such failure or
neglect are the result of natural disasters, strikes, lockouts, acts of public enemies, insurrections,
riots, epidemics, civil disturbances, explosions, orders of any kind of governments of the United
States or State of Ohio or any of their departments or political subdivisions, or any other cause
not reasonably within the LPA’s control. If a default has occurred, ODOT may terminate this
agreement with thirty (30) days written notice, except that if ODOT determines that the default
can be remedied, then ODOT and the LPA shall proceed in accordance with section 12.3 of this
Agreement.

If notified by ODOT in writing that it is in violation of any of the terms, conditions, or provisions of
this Agreement, and a default has occurred, the LPA shall have thirty (30) days from the date of
such notification to remedy the default or, if the remedy will take in excess of thirty (30) days to
complete, the LPA shall have thirty (30) days to satisfactorily commence a remedy of the causes
preventing its compliance and curing the default situation. Expiration of the thirty (30) days and
failure by the LPA to remedy, or to satisfactorily commence the remedy of, the default whether
payment of funds has been fully or partially made, shall result in ODOT, at its discretion, declining
to make any further payments to the LPA, or in the termination of this Agreement by ODOT. If
this Agreement is terminated, the LPA may be liable to repay to ODOT all of the Federal funds
disbursed to it under this Agreement.

The LPA, upon receiving a notice of termination from ODOT for default, shall cease work on the
terminated activities covered under this Agreement. If so requested by ODOT, the LPA shall
assign to ODOT all its rights, title, and interest to any contracts it has with any consultants or
contractors. Otherwise, the LPA shall terminate all contracts and other agreements it has entered
into relating to such covered activities, take all necessary and appropriate steps to limit
disbursements and minimize any remaining costs. At the request of ODOT, the LPA may be
required to furnish a report describing the status of PROJECT activities as of the date of its
receipt of notice of termination, including results accomplished and other matters as ODOT may
require.

No remedy herein conferred upon or reserved by ODOT is intended to be exclusive of any other
available remedy, but each and every such remedy shall be cumulative and shall be in addition to
every other remedy given under this Agreement or now or hereafter existing at law or in equity.
No delay or omission to exercise any right or option accruing to ODOT upon any defauit by the
LPA shall impair any such right or option or shall be construed to be a waiver thereof, but any
such right or option may be exercised from time to time and as often as may be deemed
expedient by ODOT.
10



13. THIRD PARTIES AND RESPONSIBILITIES FOR CLAIMS

13.1  Nothing in this Agreement shall be construed as conferring any legal rights, privileges, or
immunities, or imposing any legal duties or obligations, on any person or persons other than the
parties named in this Agreement, whether such rights, privileges, immunities, duties, or
obligations be regarded as contractual, equitable, or beneficial in nature as to such other person
or persons. Nothing in this Agreement shall be construed as creating any legal relations between
the Director and any person performing services or supplying any equipment, materials, goods, or
supplies for the PROJECT sufficient to impose upon the Director any of the obligations specified
in section 126.30 of the Revised Code.

13.2  The LPA hereby agrees to accept responsibility for any and all damages or claims for which it is
legally liable arising from the actionable negligence of its officers, employees or agents in the
performance of the LPA'’s obligations made or agreed to herein.

14. NOTICE

141 Notice under this Agreement shall be directed as follows:

If to the LPA: if to ODQOT:
[ James Bowling, PE ODOT DISTRICT 4 LPA COORDINATOR

930 Overholt Rd. 2088 SoUTH ARLINGTON RD.

Kent OH 44240 AKRON OH 44306

15. GENERAL PROVISIONS

15.1  Audit Requirements: The LPA shall comply with the audit requirements of 49 CFR Part 18.26
(Federal Single Audit Act) for any and all projects with a total cost of $500,000 or more.

15.2 Record Retention: The LPA, when requested at reasonable times and in a reasonable manner,

shall make available to the agents, officers, and auditors of ODOT and the United States
government, its books, documents, and records relating to the LPA's obligations under this
Agreement. All such books, documents, and records shall be kept for a period of at least three
years after FHWA approves the LPA's final Federal voucher for reimbursement of PROJECT
expenses. In the event that an audit-related dispute should arise during this retention period, any
such books, documents, and records that are related to the disputed matter shall be preserved for
the term of that dispute. The LPA shall require that all contracts and other agreements it enters
into for the performance of the PROJECT contain the following specific language:

As the LPA, ODOT or the United States government may legitimately request from time to
time, the contractor agrees to make available for inspection and/or reproduction by the
LPA, ODOT or United States government, all records, books, and documents of every
kind and description that relate to this contract.

Nothing contained in this Agreement shall in any way medify the LPA's legal duties and

obligations to maintain ana/or retain its records under Qhio public records laws.
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15.3

15.4

15.5

16.6

15.7

15.8

15.9

Ohio Ethics Laws: LPA agrees that it they are currently in compliance and will continue to
adhere to the requirements of Ohio Ethics law as provided by Section 102.03 and 102.04 of the
Ohio Revised Code.

[Conditional] State Property Drug-Free Workplace Compliance: In accordance with applicable
State and Federal laws, rules, and policy, the LPA shall make a good faith effort to ensure that its
employees and its contractors will not purchase, transfer, use, or possess alcohol or a controlled
substance while working on State property.

Governing Law: This Agreement and any claims arising out of this Agreement shall be governed
by the laws of the State of Ohio. Any provision of this Agreement prohibited by the laws of Ohio
shall be deemed void and of no effect. Any litigation arising out of or relating in any way to this
Agreement or the performance thereunder shall be brought only in the courts of Ohio, and the
LPA hereby irrevocably consents to such jurisdiction. To the extent that ODOT is a party to any
litigation arising out of or relating in any way to this Agreement or the performance thereunder,
such an action shall be brought only in a court of competent jurisdiction in Franklin County, Ohio.

Assignment: Neither this Agreement nor any rights, duties, or obligations described herein shall
be assigned by either party hereto without the prior express written consent of the other party.

Merger and Modification: This Agreement and its attachments constitute the entire Agreement
between the parties. All prior discussicns and understandings between the parties are
superseded by this Agreement. Unless otherwise noted herein, this Agreement shall not be
altered, modified, or amended except by a written agreement signed by both parties hereto.

Severability: If any provision of this Agreement is held to be invalid or unenforceable by a court of
competent jurisdiction, such holding shall not affect the validity or the ability to enforce the
remainder of this Agreement. All provisions of this Agreement shall be deemed severabie.

Signatures: Any person executing this Agreement in a representative capacity hereby represents

that he/she has been duly authorized by his/her principal to execute this Agreement on such
principal’s behalf.
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POR-KSU GATEWAY BIKE TRAIL
COUNTY-ROUTE-SECTION

88517
PID NUMBER

24269
AGREEMENT NUMBER

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the
day and year last written below.

LPA: STATE OF OHIO
OHIO DEPARTMENT OF TRANSPORTATION

By: By:

Jerry Wray
Title: Director
Date: Date:
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