DATE: January 14, 2011

TO Dave Ruller, City Manager d _
FROM: Bridget Susel, Grants & Neighborhood Programs Administrator ﬁ' [) )

RE: Revisions to Chapter 557 “Fair Housing Practice™ '

In September 2010, two representatives from the U.S. Department of Housing and Urban Development
(HUD) Columbus Fair Housing Center conducted an on-site monitoring review of the City of Kent's
fair housing compliance activities which are conducted as part of the Community Development Block
Grant program. Overall, the City was in compliance with fair housing regulatory requirements, but

the HUD reviewers did identify two recommended actions, one of which was updating the City’s
Chapter 557 “Fair Housing Practice.”

Chapter 557 has not been updated since its passage in 1979 and currently does not include two
protected classes that are covered by federal and state fair housing laws. The Chapter also assigns
duties to the Fair Housing Board that are quasi-judicial in nature and which are no longer under the
purview of the Board. I met with members of the Fair Housing Board in November and December
and at these sessions, the Board identified and approved various additions, deletions and modifications
to Chapter 557 to correct for regulatory compliance deficiencies and to ensure the Chapter accurately
specifies the actual responsibilities of the Fair Housing Board.

I have attached a draft copy of the revised Chapter 557, with needed additions/'modifications identified
in blue and deletions depicted in red. I would like to respectfully request Council Committee time on
February 2, 2011 to discuss the attached draft and the rationale for the needed changes.

If you need any additional information in order to get this item added to the Council Committee
agenda, please let me know.

Thank vou for your assistance with this matter.

Cc:  Linda Copley, Clerk of Council
Jim Silver, Law Director
Gary Locke, Community Development Director

930 Overholt Rd., Kent, Ohio 44240 « (330) 678-8108 fax (330) 678-8030 »
www.KentOhio.org
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CHAPTER 557
Fair Housing Practice

557.01 Designation of policy. 557.06 Procedures and enforcement.
557.02 Definitions. 557.07 Scope of chapter.

557.03 Unlawful housing practices. 557.08 Other legal action.

557.04 Posting of notices. 557.99 Penalty.

557.05 Fair Housing Board.

CROSS REFERENCES
Unlawful discriminatory practices - see Ohio R. C. 4112.02
Interfering with civil rights - see GEN. OFF. 525.13

557.01 DESIGNATION OF POLICY.

It is hereby designated to be the policy of the City to do all of the things necessary
and proper to secure for all its residents their right to equal housing opportunities
regardless of their race, color, ereed; sex, age, religisus-belief, [religion, military status,
familial status, ancestry, disability or] national origin erhandicap.

{Org 16878-10 Passed 137755

557.02 DEFINITIONS.
As used in this chapter:

(a)

(b)
(c)

(d)

(e)

"Real estate agent” means any real estate broker, real estate salesperson or
an agent thereof, or any person, partnership, association or corporation who
for consideration sells, purchases, exchanges, rents, negotiates, offers or
attempts to negotiate the sale, purchase, exchange or rental of real property
or holds himself out as engaged in the business of selling, purchasing,
exchanging, renting or otherwise transferring any interest in real property.
"Board" means the Fair Housing Board created by this chapter.

"Director” means the Plaraing [Community Development] Director of the City
of Kent or his/her designee and staff.

"Discrimination”, "discriminating” or "discriminate” means to render any
difference in treatment to any person in the sale, lease, rental or financing of
a dwelling or housing unit because of a person's race, color, sex, age:
religious-belief, [religion, military status, familial status, ancestry, disability or]
national origin erhandicap.

"Housings includes any building, facility or structure or portion thereof which
is used or occupied or is intended, arranged or designed to be used or
occupied as the home, residence or sleeping place of one or more persons,
groups or families and any vacant land offered for sale for the construction
or location thereof of such building, facility or structure.
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GENERAL OFFENSES CODE 110

(f) "Lending institution" means any bank, building and loan association, savings and
loan association, insurance company or other persons whose business consists in
whole or in part in the lending of money or guaranteeing loans.

(g) "Person" means one or more individuals, corporations, partnerships, associations,
firms, or enterprises, labor organizations, legal representatives, mutual
companies, joint stock companies, trusts, unincorporated organizations, trustees,
trustees in bankruptcy, receivers and fiduciaries. (Ord. 1981-148. Passed
11-18-81)

557.03 UNLAWFUL HOUSING PRACTICES.
(a) It shall be an unlawful housing practice and a violation of this chapter: a) For any
persan or real estate agent:

(1
(2)

(3)

4

To discriminate against any person in the selling, leasing, renting,
assigning or otherwise transferring of any interest in housing.

To discriminate against any person by refusing to negotiate, refusing to
transmit a bona fide offer, making false representations on the availability
of the housing unit for inspection, sale or rental, or withdrawing from the
market a housing unit which is for sale, lease, sublease or rental.

To include in the terms, conditions or privileges of any sale, lease,
sublease, rental, assignment or other transfer of any housing, any clause,
condition or resfriction discriminating against any person the use or
occupancy of such housing.

To discriminate in the furnishing of any housing facilities, repairs,
improvements or services or in the terms, conditions, privileges or tenure of
occupancy by any person of any housing coverad by this chapter.

(b) For any lending institution:

(1

(2)

To discriminate in lending money, guaranteeing loans, accepting a deed of
trust or mortgage or otherwise making available funds for purchasing any
housing or to discriminate against in the fixing of the amount, interest rate,
duration or other terms, conditions or provisions of any such financial
assistance.

To discriminate in the lending of money, guaranteeing loans, accepting a
deed of trust or mortgage or otherwise making funds available on the basis
of geographic location.

(c)  For any person, real estate agent or lending institution, with respect to any
prohibited act specified in this chapter, to publish, circulate or cause to be published or
circulated any notice, statement listing or advertisement; to announce a policy or to make any
record in connection with the prospective sale, lease, sublease, rental or financing of any
housing which indicates reliance, determination or decision based on race, color, creed, sex,
age, religious belief, national origin or handicap.

(d)  Forany person or real estate agent to assist in, compel or coerce the doing of any
act declared to be an unlawful housing practice under this chapter, or to obstruct or prevent
endorsement or compliance with provisions of this chapter, or to attempt directly or indirectly to
commit any act declared by this chapter to be an unlawful housing practice.

(e) For any person, real estate agent or lending institution:
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(1)  To induce or attempt to induce the sale, transfer of interest or listing for
sale of any housing by making representations regarding the existing or
potential proximity of real property owned, used, or occupied by any person
of any particular race, color, ereed, sex, age—rekigiousbehef, [religion,
military status, familial status, ancestry, disability or] national origin ef
handisap by indirect or direct methods.

(2) To make any representation to a prospective purchaser or lessee that any
housing in a particular block, neighborhood or area may undergo, is
undergoing or has undergone a change with respect to race, color, sreed,
sex, age, rellgmn [military status, familial status, ancestry, disability or]

_ national origin erhandisap of such block, neighborhood or area.

(3) Toinduce or attempt to induce the sales or listing for sale of any housing
by representing that the presence or anticipated presence of persons of
any particular race, color, ereed, sex, age, religion, [military status, familial
status, ancestry, disability or] national origin e~handisap in the block,
neighborhood or area will or may result in:

A. The lowering of property values.

B. A change in the racial, color, religious, nationality or ethnic
composition of the block, neighborhood or area in which the
property is located.

C. An increase in criminal or antisocial behavior in the area.

D A decline in the quality of the schools serving the area.

(f) For any person or real estate agent to cause, coerce or attempt to cause coerce
retaliation against any person because such person has lawfully opposed any act or failure to
act that is a violation of this chapter or has, in good faith, filed a complaint, testified, paricipated

or-assisted in-any way-in-any proceeding underthischapter or prevented any person from
complying with this chapter.

(g To deny any person access to or membership or participation in any multiple-
listing service, real estate brokers' organization or other service, organization or facility relating to
the business of selling or renting housing, or to discriminate against a person in the terms or
conditions of such access, membership or participation.

(h)  To do any other thing or engage in conduct which would otherwise make equal
housing opportunities unavailable. {Ord- 197810 Passed 1-17-78.)

557.04 POSTING OF NOTICES.

Every real estate agent shall post in a conspicuous location in that portion of his/her
place of business normally used by him/her for negotiating the terms of a sale or lease of
housing, and each person who operates a multi-unit residential building containing more than
three units shall post at all times when prospective tenants are being interviewed, in a
conspicuous location in that portion of his/her housing business normally used by him/her for
negotiating the rental of a housing unit therein, a notice prepared-by-the-Beard which contains
the following language printed in black on a light-colored background, in not less than fourteen
point type:

"It is a violation of [federal and State of Ohio] the fair housing law{s] efthe-Gity-of Kent:

State of Ohis, for any real estate agent or any person owning or managing a multi-unit

apartment dwelling to:
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(a) Deny housing to any person because of race, color, ereed; sex, [religion, military
status, familial status, ancestry, disability] age-rekgicus belief or national origin ef

handicap.

(b) Discriminate against any person because of that person's race, color, ereed, sex,
agerehgious-belief: [religion, military status, familial status, ancestry, disability or]
national origin erhandieap in the terms, conditions or pnwleges of housing
accommodations or in the furnishing of facilities or services in connection
therewith.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST, CGNTAGT FHE-
CHY OF KENTSFAIR- HOUSING BOARD. THE OHIO CIVIL RIGHTS COMMISSION

OR THE U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT. =

Failure to comply with this section shall constitute a violation of this chapter.

557.05 FAIR HOUSING BOARD.

(a) The Fair Housing Board shall consist of seven members, appointed by Council,
who shall be qualified electors of the City. Board members shall not hold any elected public
office at the municipal, county, state or federal level at any time while a member of the Board
and shall not be employed by the City, but he/she may be employed by the county, State or
federal government. Any duly appointed Board member who is a candidate for any public office
shall be automatically disqualified from further membership on the Board. The day the Board
member files petitions with the Portage County Board of Elections shall be the date of the
disqualification. As amended effective April 1, 1999, the members of this Board shall also be the
members of the Housing Appeals Board (see §1375.01). There shall be seven members on the
board, appointed by Council, beginning with the current members on Board, who shall serve out
their terms until a successor is appointed.

(b) The Board members shall be appointed by Council with one member also being a
member of the Kent Board of Health. Of the members first appointed, one shall hold office fora
term of one year; one for a term of two years; and the other for a term of three years; and their
successors shall be appointed for terms of three years. All vacancies shall be filled by
appointment for the remainder of the unexpired term.

(c) The Board shall elect one of its members as chairman [and] one as vice-chairman
and oneassecretary. The chairman shall preside over all meetings [and] sign the minutes of all
actions taken by the Buam—mmmmmm
affairsin-maters relating to fair housing. In the absence of the chairman, the vice- chairman
shall act as chairman.

(d) Council may remove a member of the Board from office by an affirnative vote of at
least two-thirds of the Council only after having first given to such member a written copy of the
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charges against him/her and an opportunity to be publicly heard in person or by counsel in
his/her own defense and any such removal shall be final.

(e) Five members of the Board shall constitute a quorum for the purpose of
conducting the business thereof. A vacancy on the Board shall not impair the right of the other
members to exercise all the power of the Board. (Ord. 1999-41. Passed 3/17/99)

(f) Each member of the Board shall serve without salary.

(3 The Board is charged with the following guties [responsibilities] to |mplement the
stated policy of this chapter

(2) Toinform all persons bringing complaints to the Board of their right to seek
criminal or civil relief through the courts.

(3) [May] T= initiate or corroborate complaints of unlawful housing practices en
B R S

(4, Toosssssessgcoasostos foocoss oo sooo commooainiz 2T 20
incidence of an alleged violation of fair housing law to the City of Kent
designated fair housing provider agency for consideration and review. The
Board may collaborate with the designated fair housing provider agency to
facilitate a voluntary meeting between the person(s) reporting the alleged
fair housing violation and the person(s) identified as the alleged violator(s)
in an attempt to resolve the issue.

(6) To remder—atleast [ensure information concerning any housing
discrimination complaints filed with the State of Ohio through the Ohio Civil
Rights Commission and/or filed with the federal government through the
U.S. Department of Housing and Urban Development are reported in the
City of Kent Consolidated Annual Performance and Evaluation Report and
make the report available to Council, the City Manager and the public on

an annual basis. ] a—umﬂenﬁpeﬁ—ef—aﬂ—he&wng—dssenmnatm—eempm

(8) Torecommend to the City Manager, when it deems necessary, educational
and other programs designed to promote the purpose stated in this
chapter.

(9) To adopt rules and procedures for the conduct of its business, and for the
administration and enforcement of this chapter.

(10) To do such other acts that are necessary and proper in order to perform
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557.06 PROCEDURES AND ENFORCEMENT.

those duties with which it is charged under the terms of this chapter [, including reviewing
and recommending actions needed to address perceived fair housing impediments included in
the most current City of Kent Analysis of Impediments to Fair Housing Choice report.]

Nothing shall prohibit the Board from consulting and meeting with real estate agents or
representatives of lending institutions in matters regarding educational or other programs, to
further the purpose of this chapter. (Ord. 1981-148. Passed 11-18-81.)

557.06 PRDCEDURES AND ENFORCEMENT. o _
(a) Any person subjected to an [alleged] unlawful housing practice [and brings the
allegation to the attention of the Board, shall be referred to the City of Kent's designated fair

hcusrng pmwder agency for conssderatlﬂn an-::l rewew] may—ﬁlw#h#ﬁ%@—day&ef—th&aueged
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£} [b.] The Law Director is hereby authorized and-directed to pursue appropriate legal
action for the enforcement of this chapter or other fair housing laws as necessary.

557.07 SCOPE OF CHAPTER.
The provision of this chapter shall apply to all housing located within territorial limits of the

City. (Ord. 1979-10. Passed 1-17-79.)
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557.08 OTHER LEGAL ACTION.

Nothing contained in this chapter shall prevent any person from exercising any right or
seeking any remedy to which he/she might otherwise be entitled or from filing any complaint with
anyr nther agency or cnurt af ]aw or equrty Hm;eve;—amhe-evem—thai—aeamp%awﬁﬁi-behm%he




12/7/10 DRAFT

COOPERATIVE AGREEMENT

THIS COOPERATIVE AGREEMENT (this “Agreement”) is made and entered into as of
. 2010 (the “Effective Date™), by and among the PORTAGE AREA
REGIONAL TRANSIT AUTHORITY (“PARTA™). a duly organized political subdivision of the
State of Ohio and THE CITY OF KENT. OHIO (the “Citv™). a municipal corporation and
political subdivision organized and existing under the laws of the State of Ohio.

RECITALS

Al The Kent Central Gateway project (the “Project”) is a planned development of a
multi-modal transportation facility. The Project will include: 10 bus bays: a climate-controlled
waiting area: dynamic signage; bike storage; a garage with approximately 100 parking spaces for
the Authority's Park-and-Ride service users and approximately [250] parking spaces above the
bus bays. pedestrian connections to adjacent streets and promenades, the shell of space built for
the potential creation of retail and office development, and adjacent roadway Improvements
(collectively the “Transportation Improvements™); and

B. The location of the Project. is situated on twelve (12) parcels of land along E. Erie
Street between Haymaker Parkway and Depevster Street in downtown Kent (the “Property™).
Some of the specific reasons for choosing this location included: good accessibility to current
transit routes, good proximity to both downtown and Kent State Umiversity, good ability to foster
economic development along Main Sitreet. high visibility, partially vacant land, unigue
topography that allows for multi-level development, good ability to leverage public
fransportation funding. good ability to connect to proposed Portage Hike and Bike Trail. good
ability to take advantage of currently underutilized Depeyster Street. good linkage to other
proposed developments downtown. and good ability to improve pedestrian connection and town-
zown link: and

C. To carry out the City’'s Urban Renewal. to provide for the productive
development and reuse of property, and to provide for sufficient parking for the Project and the
downtown area. the City desires to provide for the dev elopment of portions of the Project
pursuant to the terms of this Agreement and the Lease Agreement (the “City's Improvements™).
attached hereto as Exhibit A and incorporated herein by reference (the “City Lease™) and certain
Project costs which are not Grant-eligible shall be paid for or financed by the City as described
heremn: and

D. The Project is intended to improve the connections between city neighborhoods.
Kent State University’s cumpus and the downtown: to enhance bicvele and pedestrian linkages:;
t0 support economic development: and to create opportunities for new community armenities

The Project is intended to help solve several iransitrelated problemis: providing an efficien
park-und-ride  for express routes to Cleveland and Akron: sen ing as o fransfer point for
humerous PARTA routes: and providing a comtortable location to load and unloamd passenuers

with special needs away from the traffic along a mayjor roadwas tHaymaker Parkwav)., In
addition 1o the transit benetits. the Project will incorporate businesses and community uses,



intended to make it a destination that citizens can be proud of and spur economic development of
the downtown; and

E. [t 1s intended that the Project will be complimented by the development of certain
commercial improvements including office. hotel. retail and residential space 1n City's
downtowT to service the needs of the citizens of the C ity and surrounding areas; and

E: PARTA has received 2 crant in the amount of Twenty Million Dollars
($20.000.000) (the “Grant™) from the U.S. Department of Transportation (“DOT™) under the
Transportation Investments Generating Economic Recovery (“TIGER”) Discretionary Grant
Program authorized by the American Recovery and Reinvestment Act of 2009, Public Law 111-
5 (the “Recovery Act”). to be administered by the Federal Transit Administration (“FTA™), to0
facilitate PARTA’s acquisition of Project property and construction of certain of the Project
improvements, in accordance with the terms and conditions of the TIGER Grant and this
Agreement. and PARTA shall apply to the Project the proceeds of the Grant: and

G. The parties to this Agreement agree to diligently pursue the Project objectives
with respect to all maners concerning the acquisition, construction. development. financing,
marketing and utilization of the Project, upon and subject 1o the terms and conditions contained
in this Agreement. and the agreements attached as exhibits hereto and executed in conjunction
herewith.

NOW. THEREFORE. in consideration of the premises and the mutual obli gations of the
parties hereto set forth. each of them. does hereby covenant and agree as follows:

Section 1. Commitment To and Use of Funds for the Project.

(A)  PARTA Funds. PARTA will use and apply proceeds of the Grant up to Twenty
Million Dollars (520.000.000) to allowable Project costs. The parties intend that the Project will
be paid for solely out of Grant proceeds and City Funds and the scope of the Project will be
revised as necessary to comply with the parties” intentions. In no event will PARTA apply Grant
proceeds to Project costs which are impermissible pursuant to the TIGER Grant Program under
the Recovery Act. PARTA will use good faith efforts to maximize Grant-eligible Project
reimbursements.

(B)  Citv Funds. Subject to and conditioned upon the Citv's issuance of sufficient
bonds. the City shall commit and apply allowable bond proceeds in the amount of Four Million
Dollars ($4.000.000) (“City Funds™) 1o the construction of the Project.

(C)  Proiect Budget. Attached to this Agreement as Exhibit B is a preliminarv Project
Budget. During the course of the development and construction of the Project. PARTA. in
coordination the Construction Manager. shall prepare and. rezularly revise a comprehensive
budget for the Project (the “Project Budeet™) inclusive of, among other Project expenses. an
estimate 0f wlf cosis of Propermy acquisition. professivnal serices. and construction. The Pre ect
Buduet shall be revised and updated during the course of the Project to take into sccount change

orders, cost overruns and similar & onts By ine imipact un the Project Buduet, The total cost of

the Project is anticipated be iS _ ) (" Total Project Cost™).

winch Total Project Cost is allocated in dccordance with the agreed upon Project Budzet and

S



sources and uses of funds and such revisions to the Project Budget. [t 1s expressly understood
that the Project Budget has been formulated in reliance upon the commitment of each of the
parties to obtain and apply to the Project the funds as set forth in this Section 1 above.
Furthermore. the Project Budget will be prepared. and revised during the course of the Project. in
accordance with the FTA requirements applicable to the Grant. It is also acknowledged that, in
the event of a shortfall in Project funds. PARTA will work with the C ity and the Construction
Manager to value engineer such aspects of the Project as possible. If the scope of the Project is
revised and the Total Project Cost is or is likely to be exceeded. the City and PARTA will use
best efforts to reach agreement on the sources and uses and applicanon of funds available for the
Project.

Section 2. Acquisition of Propertv.

(A)  Purchase and Assemblv of Project Propertv. To facilitate the redevelopment of
the Property. PARTA has acquired or will acquire title to the twelve (12) parcels of real property,
or portions thereof, necessary to the Project. in accordance with the terms of this Section 2.
Certain additional parcels may be added to the Project which additional parcels may be identified
by the parties hereafier. The parties acknowledge and agree that such parcels together with the
Property shall comprise the Project Property and may be purchased by PARTA provided that
PARTA is satisfied with the condition of the site investigation work and the total aggregate
purchase price for the Property, inclusive of certain closing coss.

(B)  Properties Subject to Eminent Domain. Afier using best efforts to enter into
dagreements for acquisition of fee title to the following parcels: 30-00-002. 20-00-004. 10-00-005.
40-00-006. 40-00-007, 40-00-010. 40-00-023. 40-00-024. 40-00-0__ , 40-00-0___ (collectively.
the “Condemnation Parcels™), without success. by the lawful exercise of PARTAs powers of
eminent domain. PARTA has commenced approprialion measures to acquire fee title to the
Condemnation Parcels. All costs and expenses of the appropriation measures for the acquisition
of the Condemnation Parcels. and all costs and expenses incurred by PARTA in acquiring the all
of the Project Property are properly included in Project Costs and shall be a part of the Project
Budget.

(C)  Lease to Citv. Once all of the Propertv necessary to the Project is acquired and
assembled. PARTA will cause certain buildings and umprovements on the Propertv to be razed
and demolished and the Property will be leveled and graded. The parking structure to be
constructed as a part of the Project shall include a three (3) level public parking garage (the
“Garage™). PARTA and the City agree to enter into the City Lease (in the form of Exhibit A)
prior to construction of the Garage portion of the Project. which City Lease shall be an
agreement and lease to convey to the Citv a fiftv (30) vear leasehold interest. with certain ri ghts
of renewal. and other propertv rights. lor the two upper levels of the Garage. The City Lease
shall evidence the prepavment of all rentals and costs pavable by the City for the initial term of
20 vears. by the City’s payment of City's costs pursuant 1o Section 1(B) above. The entire
Garage shall be open for use by users of the Project and members of the veneral public. PART A
and transportation users of the Project shull have the use of not less than one hundred (ROY
parking spaces (the ~Transportation Parking™). The parties shall execute. deliver and cause o he
recorded all mstruments and documents as are necessary o the division of imerests in the
Property to facilitate use of the City Funds. and the requirements of the FTA associated with the
award of the TIGER Grant 1o PARTA. and 1o retention in the City and PARTA of the necessar

1



interests in the Garage. The City Lease shall also provide for the parties” agreement with respect
to the maintenance of the Garage as more fully described in Section 7 below.

Section 3. Obligations of PARTA. PARTA shall oversee the construction and completion
of the Project. under a contract of construction management for the Project between PARTA and
a construction management company selected by PARTA (the “Coniraction Manager™)
descrnibed more fullv in Section 3 hereof.

(A)  Property Acquisition & Engaving Necessarv Parties. PARTA shall acquire and
assemble the Project Property in accordance with the terms of Section 2 above and shall cause
the Property to be replatied and consolidated as necessary to the Project. Once acquired.
PARTA has engaged or will engage such reputable architects and engineers. licensed to do
business in the State of Ohio, as necessarv 1o the preparation of all site plans. surveys, maps.
architectural plans. designs and specifications for the Project (the “Plans and Specifications™).
PARTA will engage and employ the Construction Manager to facilitate and direct the design,
construction, building, development and completion of the Project in accordance with the terms
of Section 5 of this Agreement.

(B)  Exempting Propertv from Taxation. Once the Property is acquired and
assembled. PARTA will complete and prosecute all filings necessary to remove such Property as
is entitled to exemption from real property taxation under the laws of the State of Ohio. from the
real estate tax rolls of Portage County.

(C)  Preparation of Plans. PARTA shall facilitate the preparation and completion of
Plans and Specifications. budgets, proposals and necessary information required for completion
of the Project.

(D)  Preparation of Budgets. PARTA will coordinate the preparation of and. regularly
during the term and pendency of this Agreement, supervise the revision of a comprehensive
Project Budget which Budget shall require an initial contingency of not less than fifteen percent
(15%) of the total Project Budget. as may change from time-to-time in accordance with the terms
of this Agreement. The Project Budget shall be revised and updated during the course of the
Project 1o take into account change orders. cost overruns and similar events having impact on the
Project Budget. The Project Budget will clearly identify and track grant eligible Project costs
and Project costs which are ineligible of Grant reimbursement.

(E)  Coordinating Permits. PARTA. with the City’s cooperation. will help to facilitate
the Construction Manager's application for and processing of, i a timely manner as required to
maintain the Project schedule. all approvals and permits required for the Project.

(F)  Granting Easements and Property Rizhts. PARTA. in cooperation with the Citv.
will grant and work to obtain such temporary construction easements and permanent casements
and other licenses and mght over the Propenty us are reasonablv necessary from time to time 1o

chuble Constrycti i
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i) Pavment of Costs. PARTA shall pav the costs to acquire the Property in
dccordance with Section 2 and shall payv all Grami-clizible Project Costs allocated o PARTA in
the Project Budget. PARTA shall coordinare the timely payment of all sums due tor completion




of Project in accordance with the terns of the Construction Manager’s Contract. and subject to
any retention provisions therein.

(H)  Owning Transportation Improvements. From and afier C ompietion of the Project.
PARTA shall own. operate and maintain the Project. including the Garage. in accordance with
the terms of this Agreement, all [aws. ordinances. orders now exiting or hereinafier enacted or
promulgated by proper authority (“Applicable Laws™), and in accordance with the C ity Lease.
As permitted by the City Lease. and as further described in Section 7 below. PARTA may
engage a parking management or parking operations company with respect to the management
and operation of portions of the Project and the Garage.

(I Regular Project Reportine. PARTA shall supply or cause the Construction
Manager to supply progress reports on the Project development relaung to the Project Budget
and Project Schedule and such other information as the City may reasonably request from time to
time.

Section 4. Obligations of the Cirv.

(A} Compliance with Process Applicable to City Funds. The City shall use good faith
efforts to timely prepare and consider. and cause the preparation and submission of all the
necessary documentation and legislation associated with the Citv Funds.

(B)  Citv’s Project Pavments. The City shall use good faith efforts to obtain and pay
to PARTA the City Funds on or before the last day of the eighth (Sth) week following the
Effective Date, and the City shall pay the Citv Funds into one or more Project accounts
established and maintained by PARTA 1o pay Project costs.

(C)  Cooperation on Plans and Budgets. The City shall fully and umely cooperate
with PARTA on the preparation of the initial Plans and Specifications and the initial Project
Budget. attached hereto. In addition to the City's normal permitting processes as may be
applicable to the Project. the Citv shall have the right to approve change orders and
modifications to the Plans and Specifications and the Project Budget as specifically set forth in
Section 6 hereof. and as relate to the adjacent roadways and City infrastructure.

(D) Granting Easements and Propertv Rights. The City shall grant and work to obtain
such temporary construction easements and permanent easements and other licenses and rights
over the Property as are reasonably necessary from time to time to enable PARTA. Construction
Manager and its contractors to construct and complete the Project.

(E) Coordinating Permits.  The City will cooperate with PARTA 1o facilitate
PARTA’s or the Construction Manager’s application for and processing of. in a umely manner
as required to maintain the Project schedule. all approvals and permits required for the Project.

Mhe Ciy shail and does hereby agree to waive all permitting fees applicable to the Project and
the desumns. Pluns and Specitications theretor
(F) Cwning Roadway Improvements. From and after completion. the iy will own

and maintain the roadways and City infrastructure improy ements constructed or improved as 3
part of the Project
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(G)  Contribution of Certain Project Materials. The City shall give and make available
to PARTA and the Project. at no cost. all sandstone material salvaged from the Plum Creek
Stream restoration project.

Section 5. Emplovment of Construction Manager.

(A)  PARTA shall engage the Construction Manager pursuant to the terms of that a
Construction Manager At Risk Contract (the “Construction Manager’s Contract™). The
Construction Manager shall coordinate the design and engineering, and manage the construction
of the Project consistent with and in compliance with this Agreement. Pursuant to the terms of
the Construction Manager’s Contract. Construction Manager shall be responsible for providing
all of the services necessary to the prompt and timely Completion of the Project.

(B)  Upon execution of this Agreement and during the pendency of the Construction
Manager’s Contract. Construction Manager is a corporation duly formed, validly existing and in
good standing under the laws of the state of its formation. Construction Manager is authonzed to
transact business in the State of Ohio. Construction Manager shall provide to each of the parties
copies of its Articles of Formation, a Certificate of Good Standing issued by the Secretary of
State of Ohio dated not more than thirty (30) days prior to the date of this Agreement. and a copy
of the consents resolutions pursuant to which the Construction Manager’s Contract has been
approved in form and content by the shareholders directors'members of Construction Manager.
Durning the term of this Agreement, Construction Manager shall not amend. modify. pledge.
hypothecate, mortgage. assign or terminate Construction Manager’s Articles of Formation or any
interest in Construction Manager without first obtaining the written consent of the parties hereto.

Section 6. Project Changes Requiring Citv Approval.

(A)  Project Changes Subject to Approval. The parties acknowledge and agree that the

City shall have the right to review and approve amendments and modifications to the Project
Plans and Specifications and the Project Budget to the extent such amendments and
modifications (“Consent Requiring Changes”):

(1) make a material change in the scope of the Project such that the upper two (2)
floors of the Garage will not be constructed, or the Project will create parking
for fewer than three hundred fifty (350) vehicles available to the public: or

(2} will require the Project 1o exceed the Project Budyget. after application of Project
Budgct contingencies. by more than [$ or %a]; or

(31 make a material change in the adjacent streets and Citv infrastructure,

(B Linv's Review and Approval Provess. When a Consent Reguiring Change. s

reyutred or becomes known 10 PART AL PART.A agrees o ase good faith effors, vo Fdinating
with the Constructon Manager. to submit each component of the Plans and Specifications or the

rrogect Buddet causmy the Consent Requiring Change to the Citv in sutficient time to permit the

Lty to complete is review and approval functions prior to the commencement ol consiruction of

the Project improvenmients. Amy disapproval by the City of a Consent Requinng Change shall
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promptly be made in writing (setting forth details) to PARTA. not later than [fifteen (15) days]
following PARTA’s submittal of the Consent Requiring Change to the Citv. The City and
PARTA agree to work cooperatively and in a coordinated fashion and to use best efforts to
develop strategies to ensure that the that such Plans and Specifications and the Project Budget
can be modified and approved by the appropriate review bodies at the earliest feasible time and
the Project’can achieved. Any change in the Project. its Plans and Specifications or the Project
Budget requested or required by the City. which is not a change necessitated by the C ity’s
normal permitting processes. and is not a change necessitated by a Consent Requiring Change.
but which change PARTA believes cannot reasonably be incorporated into the Project within the
Project Budget. then PARTA shall notify the City in writing. The City may then elect: to pursue
an alternative within the Project Budget: to rescind the request for the change: or to pursue the
change. which change will be designed, permitted. constructed and completed by PARTA as a
part of the Project. but at the City’s sole additional expense. The City shall noti fv PARTA of its
election in a timely manner consistent with the Project Schedule. In no event. shall the City
approval processes or City required changes deny to PARTA satisfactory continuous control of
the Project as required by the FTA in connection with the Grant.

Section 7. Operation of Parking Facilities and Maintenance of Public Improvements.

Garage Management Agreement. The parties contemplate that PARTA will enter into
and execute a fee-based parking management agreement with a recognized company specializing
in the operation of parking garage facilities (“Parking Management Agreement™) for the dayv-to-
day operations and maintenance of the Garage. The Parking Management Agreement 1s In
addution to and not in substitution of the City Lease. but shall be consistent with the terms of the
City Lease. The Parking Management Agreement shall maximize the transit uses of the parking
facilities and shall require that the Garage operator to provide all ordinary and necessary routine
maintenance. repairs and security for the Garage for such hours of operation as the parties may
hereafter prescribe. PARTA agrees that the Parking Management Agreement shall structure the
compensation to be paid to the operator in a manner consistent with the federal tax requirements
for such public sector management contracts.

Section 8. Term of Agreement.

(A)  Survival of Provisions. The provisions of this Agreement shall be effective as of
the Effective Date first hereinabove stated, and shall continue in full force and effect for a period
of (___) vears following Completion of the Project. If a conflict between this

Agreement and the City Lease exists or occurs, the terms of this Agreement shall govern and
control all matters relating to the construction of the Project and the City Lease shall sovern and
control with respect to matters relating to the operation of the Project after completion.

(B) emunation of the Agreement. Either party to this Agreement shall have the right
to terminate this Agreement in the event any of the following conditions vecurs:
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(2) the City is unable, on or before close of business on the last business day
of the [eighth (8th)] week following the Effective Date. to realize City Funds allocated solely to
the Project in the amount of Four Million Dollars (S4.000.000): and

(3) Prior to commencement of construction of the Project. PARTA determines
that the Project cannot be construcied and completed for the agreed upon Total Project Cost.

In the event of a termination of this Agreement as permitted by this Section 8.
after Grant funds or City Funds have been contributed to the Project or a Project fund. the City
Funds shall be promptly retumned to the City and the Grant funds and any other PARTA funds
shall be promptly returned 10 PARTA and PARTA shall repay Grant funds FTA in accordance
with the applicable TIGER reeulations. This Agreement may not be terminated after the
commencement of construction.

(C)  Good Faith Efforts: Process for Termination: Right to Cure. Each party to this
Agreement agrees:

(1) 1o attempt. in good faith and with reasonable efforts. to comply in a timely
manner with its obligations under this Agreement; and

{2) to provide reasonable notice to the other of any event or matter which, in
the opinion of the notifying party. would constitute erounds for the notifving party to terminate
this Agreement pursuant 1o this Section.

The parties further agree to attempt in good faith. for a reasonable pericd afier delivery of any
notice deseribed in clause (2) above (not less than ten (10) nor more than thirty (30) days), to
work out an acceptable settlement either (a) of terms with respect to such event or matter. in
which case this Agreement shall continue in effect. modified as required to reflect such terms, or
(b) of terms and conditions of termination of this Agreement. in which case this Agreement shall
be terminated upon such terms and conditions. In the event the parties are unable to reach such a
settlement. the notifving party shall be entitled 1o exercise such nghts and remedies as are
afforded it under this Agreement and applicable law.

(D) Return of Excess Funds. In the event the Project is completed in accordance with
the Construction Management Contract and PARTA s operations have commenced on the
Project Property. and excess funds remain in the construction account {or accounts) established
for the Project. then excess funds shall be ratably refunded and returned to the party contributing
such excess funds to the Project. as evidenced bv a final agreed upon Project Budgzer and
allocation of Project costs to the responsible partv. No funds shall be returned or disbursed in a
manner which 1s inconsistent with the FTA regulations adopted for TIGER Grants.



Section 9. Restrictions on Transfer,

Except as otherwise expressly set forth herein. neither the City nor PARTA shall have
any right to assign this Agreement or to pledge or encumber its interests arising under this
Agreement. Notwithstanding such prohibition. the parties acknowledge and agree that pursuant
to the rules and regulations goveming the Grant, in the event of default by PARTA under. or
other failure by PARTA to satisfv the terms of the agreements and covenants governing the
Grant. and as a remedy available to the FTA. the FTA may require the imposition of a nominee
party to assume certain of PARTA’s duties and obligations as well as PARTAs rights under this
Agreement upon such terms as the FTA may reasonably impose in connection with the Grant
and completion of the Grant-eligible portions of the Project.

Section 10 Default and Remedies.

(A)  Except as otherwise provided in this Agreement. and except as expressly set forth
in Section 8 above, in the event of breach of this Agreement. or any of 1ts terms or conditions. by
either party hereto. or any successor to such party. such partv (or successor) shall. upon written
notice from the other. proceed promptly to cure or remedy such breach, and. in any event. within
thirty (30) days after receipt of such notice. In case action is not taken to promptly commence a
cure within the thirty (30) day period and diligently pursued. and the breach or default is not
remedied by the ninetieth (90th) day from the notice date, then the party asserting breach may
institute such proceedings at law or in equity as may be necessary or desirable in its opinion to
remedy such breach. including, but not limited to. proceedings to compel specific performance
by the party in default or breach of its obligations. or proceedings to recover damages suffered as
the result of such default.

(B)  Pursuit of any of the remedies in this Section shall not preciude pursuit of any of
the other remedies herein provided. or any other remedies provided by law or equity. nor shall
pursuit of any remedy herein provided constitute a forfeiture or waiver of any damages accruing
o a party by reason of the violation of any of the other party’s obligations hereunder.
Forbearance by a party to enforce one or more of the remedies herein provided upon the
occurrence of an event of default shall not be construed to constitute a waiver of such default.

Section 11.  Force Majeure.

Except as otherwise provided herein. netther partv to this Agreement shall be considered in
default in therr obligations to be performed hereunder. if delay in the performance of such
obligations is due to unforesesable causes bevond its control and without its fault. including but
not limited to. acts of God or of the public enemy, acts of the Federal or state SOVEMmENt. acls or
delays of the other party, fires. floods. unusually severe weather. epidemics. fretght embargoes.
unavailability of materials. strikes or delays of contractors. subcontractors or materialmen due to
any of such causes. it being the purpose and intent of this Section that in the event of the occurrence

ol any such enforced defav, the time or times for performance of such obligations shall be extended
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the duration of the delay. The parties acknowledze that PARTA intends to enter into a project labor
agreement with respect 1o the construction of the Project will endeavor to require the terms thereof
to be consistent with the terms of this Sectnon | |.

Section 12.  Miscellaneous.

(A)  No Merzer. This Agreement. together with the agreements and exhibits attached
hereto. embodies the entire agreement of the parties and supercedes all prior agreements. The
covenants and obligations of the City and PARTA shall survive the expiration or termination of
this Agreement in accordance with the terms of Section 8 above and shall remain binding on the
parties and their respective successors and assigns.

(B)  Counterparts. This Agreement may be signed in several counterparts, each of
which shall be an original but all of which shall constitute but one and the same instrument.

(C)  Citv Approvals. Any provision of the Agreement requiring the approval of the
City, satisfaction or evidence of satisfaction of the City. or certification or opinion of the City.
shall be interpreted as requiring action by the City Manager of the City. or his lawful designee.
granting. authorizing or expressing such approval, satisfaction certificate. certification or
opinion. as the case may be. unless such provision expressly provides otherwise. or unless
authorizauon for such approval is required by the Citv Council of the City under Applicable
Law.

(D)  No Discrimination. No party to this AgreemenL. nor its successors and assigns.
shall, in the use and redevelopment of the Property. discriminate against anv person or group of
persons based upon race. creed, sex. religion. color, age, national origin or ancestry in the sale,
lease or other transfer. of the Property.

(E) PARTA Approvals. Any provision of the Agreement reguiring the approval of
PARTA, sausfaction or evidence of satisfaction by PARTA, or certification on PARTA's part.
shall be interpreted as requining action by the General Manager of PARTA. or his lawful
designee, granting, authorizing or expressing such approval. satisfaction certificate. or
certification. as the case may be. unless such provision expressly provides otherwise. or unless
authonzation for such approval is required by PARTAs Board of Trustees.

Secrion [3. Notice.

Any netice or communication between the parties required or permitted to be given under
this Agreement shall be deemed sufficiently given if delivered personallyv or mailed by U.S.
registered or certified mail. and addressed as follows:

(A)  Noueesto PARTA:
Portage Area Rewionat Transit Authorin
U Summit Road
Lim: Mr Brvan Smith

¥

Kent. Oho 44240



With a copy to:

Calfee. Halter & Griswolld LLP
800 Superior Avenue

1400 KevBank Center
Cleveland. Ohio 44114-2683
Attn: Mara E. Cushwa, Esq.

(B)  Notices to the City:

City Manager
Citv of Kent

Kent, Ohio
Attn.: Mr. James Bowling. and
Director of Law

With a copy to:

Squire, Sanders & Dempsey
4900 Kev Tower

127 Public Square

Cleveland. OH 44114-1304
Attn.: Pamela |. Hanover, Esq.

{Balance of page intentionally left blank]



IN WITNESS WHERE®E. the City and PARTA have each caused this Agreement to be
executed after due authorization as of the date aforesaid.

PORTAGE AREA REGIONAL TRANSPORTATION AUTHORITY

By:

. Genernl Manager

CITY OF KENT. OHIO

By:

- City Manager

The legal form of the within instrument
is hereby approved.

By:

. Dhrector of Law

Date: , 2010




STATE OF OHIO )
) S§S:
COUNTY OF PORTAGE )
On this day of . 2010, before me. a Notary Public in and for said
County and State, personally appeared . General Manager of the Portage Area

Regional Transportation Authority, who acknowledged the execution of the foregoing mstrument
as the authorized officer of said Transit Authority on behalf of said Transit Authority. and that the
same is his voluntary act and deed as said officer and the voluntary act and deed of said Transit
Authonty.

IN WITNESS WHEREOF. I have hereunto subscribed my name and affixed my
official seal at Kent, Ohio on the day and vear aforesaid.

[SEAL] o
Notary Public
STATE OF OHIO )
) SS:
COUNTY OF PORTAGE )
On this day of . 2010, before me. a Notary Public in and for said
County and State, personally appeared . City Manager of the City of Kent

Ohio. who acknowledged the execution of the foregoing instrument as the authorized officer of said
City on behalf of said City. and that the same is his voluntarv act and deed as said officer on behalf
of said City and the voluntary act and deed of said Ciry.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed mv
official seal at Kent, Ohio on the day and vear aforesaid.

[SEAL]

Notary Public



CERTIFIC A TE O RIRECTOR OF FINANCE

The undersigned. fiscal offfcer of e City of Kent. Ohio, hereby certifies that the money
required to meet the obligations of the Citv Juring the vear 2010 under the foregoing Agreement has
been lawfully appropriated by the Council of the City for such purposes and are in the treasury of
the City or in the process of collection 1o the credit of an appropriate fund. free from any previous
encumbrances. This Certificate is given m compliance with Sections 5705.41 and 5705.44. Ohio

Revised Code.

Director of Finance

s I8
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